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tended to be made to such court. [ re-

FIGHTING RUSSIANS. fer you to Creagh's “Statute Law," page

= ' Mr, Aitkin: Your have from Rule
. INMASFAIL INTERLUDE. E:'. ul bavi mec mu'ﬁ . bas

NEW TRIAL APPLICATION. :
A DISTINCTION.

#ill be remembered that recently in Mr. Vandelear: A verdict was entered

I'he next
criming damages for assault, 53t on 22nd M
at the conciusion of the hearing a the

x
=

verdict was given for defendant. f was to make this application

Yesterday morning, before Mr. A. E.  © the court en 2¢th May (to-day), some
Aitkin, P.M., application_was made by |3 days after judgment. I submit that
Smagin for a new trial on the ground 3pplication should “1? made scvery
that he was able to adduce fresh ev-dence 13¥s after judgment. Act makes a

which he cculd not reasonably and dili- : atio
gently have discovered prior t}:a the first Jourt, and the notice of application. Un-

e e
Mr. H. G. Wright (Messrs. McName2 ct i, b :
md Wright) appeared for the apph- draw the distinction 1 Bave indicated.” I
:ant, and Mr. M. A, Vandeleur (Messrs. refer you
Mighell, Lee Bryce and Vandeleur) for decided The late on that draw
Dvorik (the respondent). a_distinction "3:“ notice of “ap-
Mr. Wright: This is an application Plication, and actusl
for a new trnal on the ground of the dis- “ﬂmm‘“'“&f“ﬁc“‘
covery ci fresh evidence, Plaintiff dis- CMT¥ repcrted in the “Q.J.P." 1928, page
cg:cred this evidence on the day after H"ﬁrT‘mﬂ t.lr'."h':‘“"*‘ 'l“"""
the trial. [ propose to call plaintiff. - & 35 3 LEERSmE CRac.
Mr. Aitkin: | think Mr. Vandeleur  Mr. Vandelens: The Judges in recent
wants to talk about jursidiction first.
Mr. Vandeleur: Yes, I do. I submit ©f application, “dnd the actual applica-
you have no jurisdiction to grant 2 new ©on. Therefore I' submit you have no
trial as the application for such new tria] . POWwer ic grant the tion in the
has not been made within seven days of reaent case. . If you have any douit
the verdict of the court. 1 rely on sec- Srould
tion IT (2) of the Magistrate’s Court ve the point until you hear what the
Act cf 1921 which states that any party l'»“ﬂ‘"-’?k. Rave o “‘ in evidence.
dissatisfied with any decision of the court ' MF. Aitkin: Yoidoat say that notice
inay, at any tume within seven clear days . |
of such decision, apply to the court for ~ Mr. Vandelewr: It was served on the
a new trial. The word “court” is de- 3We d;!.“ it was filed.
fined in section 2. It is a.Court of Petty L Wright:
ns sittibg in, jtirisdfiction for the L y
and determihation of matters m Aitk:n: qﬂ!ﬂ not something

“this Act, etc. If you look at Rule ' the Hastings W
of the Rules of Court, you will find , M- Vandelear: Kes, that was 2n omis-
Liere is a distinct difference between the Si00-to appea. :

notice of application for a new trial, and ull Court said what here inadvertence
the application to the court itself. Three ‘“'Pt'“wm for extending
days' notice of any application for a the time. This clse is really different
new trial shall be given to the opposite 5“'.,,“ that, and goes at the root of juris-

stating that such application s in- chon. -
Iﬂ!mhmﬂ:tnnﬂ’mﬂ. I re- M. Aitkin: This is a form of appeal.
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Ay, AMKIN: Flus & 4 form of appeal
MR WRIGHT'S CONTENTION.

Mr. Wright: 1 submit it is just 3 mat-
ter ¢f construction of the words “Apply
to the Court.” Mr. Vandeleur has quot-
ed the definition of “Court.” I submit
an application does not entirely consist of
appearance in Court. The lodgment of
the notice is the commencement of the
anplication. When [ lodged the notice on
Zind May the application was then com-
menced. In all certain pre-
Mﬂmmiqnhﬁmh done, and in
this case notice has to be given. 1 sub-
mit when | lodged that | commenced
the application which should be heard
here - Mr. Vandeleur has quoted
the Liquor Act, but 1 don't
whether you are influenced by that
In Liquer Act it says
given 28 days be-
of the sitting. 1 submit
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this, . I submiit you will hold that by |
dging the notice we commenced the ap-
P and cotmplied with the rules.

r. Adtkin: [ shall reserve that point.

. 1 vit. It is in the
court's’ discreticn aflter the affidavits are
filed 35 to whether the court will ask the
rersons who have been concerned in the
aﬂ'id:w_m. to present themselves for cross-
examivation. I submit that is the proper
procedure in this case. Notice of mo-
ton was given but no affidavits were
filed in support of the application.

Mr. Aitkin: The vere ~nnearanca ~f

sesv e A amapepees L L LOMC @APPMICALIONL

Mr. Aitkin: The very zppearance of
the parties here cvercomes that.

Mr. Vandeleur: I submit if afidavits
Fad been filed showing the nature of
the fresh evidence, and as probably ai-'
fecting the old decision, it would have
fIVen us a c to come here to-day.
I am: gomg to ask for an adjcurnment
later wﬂ!r?ut prejudice to my right,

Mr. Wrigitt: If I thought you would
have acquiesced in the affidavits they
would have been filed.

ﬁ!!i:.'r. Aitkin: They should have been
el

Hnr\"c'rin_ht: It is an application to he
heard in epen court, and not in Chambers.

Mr, Aitkin: All right. I shall hear th-
apphcation. |

THE EVIDENCE.

George Smagin (Johnstone Shire
.il"'r:m':n'l employee) said he was the plain-

tiff in this application for a new trial.
He was present at the court hearing on
15th and 16th May last. At the hearing
he give evidence himself. and evidence
was. given for him by Dr. Craig and Con-
stable Wallace. At the time of the trial
he was not aware of any other witnesses.

Since the trial he had discovered from

Don Dragoroff that S. Siwczynski would
have been able to give evidence for him.

¢ A RUSSIAN.”
Rl =
Mr. Vandeleur: What countryman are
you?—A Russian,
What countryman is the man Don
Dragenoff 2—A Russian too.
What does the new witness speak?—
Russian. . viow.
On the morning of the last hearing at
this court didn't you and Siwczynskr go
into Mr. McNamee's office ’—No.
Where was Siwezynski hoarding at the
time of the hearing of the case’—1 could
not say.
How long have you known Siwczyn-
ski7—We fought at the war together,
Mr. Aitkin: So he has known him 135
years, ‘
Witness: It was in 1915 when I first

mat him hot we hava mnat haan an Framds




A1) lmﬁs: 1T Was Iin 1vi> whnen l._ nrsi
met him, but we have not been on iriemd-
Iy terms, :

WAS HE EXPELLED?

Mr. Vandeleur: Did Siwczynski ever
shcw vou papers which he has shown to
a lot of people around this district setting
forth that he had been expelled from
America?—No. ;

Stanley Siwczynski deposed that he
vas a motor-mechanic residing at Innis-
fail and knew both plaintiff and defend-
ant. On 11th ult., witmess was coming
along a road at East Innisfail with a
motor car beiween 5 and 5.30 p.m., go-
ing home to Dvorik's place. The car got
bogged on the way. Witness saw a fight
bstween Smagin and Dvorik. He got
out of the car and walked, and Smagin
was in front of him ogn the river bank.
Witness saw Dvorik walk out from the
motor boat landing. Mrs. Dvorik then
came on the scene. Plaintiff and defend-
ant spoke between themselves, but wit-
ness could not hear what they were
saving, Smagin had a sugar bag over
his shoulder, and Dvorik had a spanner
in his hind. Witnhess saw Dvortk hit
Smagin scmewhere under the jaw or on
the chest vrith his fist. Smagin swunyg
the bag around his head. :

Mr. Aitkin: This is not a new tral
at present.

Mr. Wright: 1 wanted to give you
a good idea of what the evidence
would be.

“STARTED TO RUN.”

Witness: 'Smagin started to run,
and Dvorik ran after him. He did not
hit Dvorik but just swung the hag.
Dvorik got up to him and Smagin
turned around and faced himr Smna.
gin swung the bag around, and Dvo-
rik hii him with the spanner on the
right arm, then over the head with
the same spanner. Dvorik turned
around and walked home. Smagin
talked to Mrs. Dvorik but 1 could not
hear what was said. ] went home and
later bad a conversation with Dverik.
l said to Dvorik “You cannot kill a
man with a spanner.” He replied,
“Yes 1 could. 1 hit him over the
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| enres with him?

“¥es 1 could. 1 hit him over the
arm pretty solid, but when 1 came
to the head | steadied the spanner
down." Then Dvorik picked up a
small snanner and said, “If the police
cﬁpf down I will say [ hit him with
this.”

Mr, Wright: When did Sma-
gin first approach you about giving
evidence?—On 17th May, the day af-
ter the case.

Mr. Vandeleur: How many times
did you see Smagin after 11th April
and the date of the hcaring of the
case >—Once.

When was that?>—On 17th May.

Oh no. The hearing finished on
16th May. The assault took place on
I1th April. How many times between

11th April aﬁ.lﬁh May did yoa see

-

Smagin>—1 t know. It might have
been two or three times that [ spoke
to him.

DISCUSSING THE FIGHT.

You never discussed the fight at
<li?—No. T didn't want to be in it.
N& ou discussed it with Dragonoff>—

o.

'Ht discassed it with you?—Yes.
“t. knew we might be witnesses.

Didn't you talk with Smagin?—No.

How iriendly were you with him?
—1 was not friendly with him.

You met him on the road after he
had been asauled and he did not
speak to you?—No.

How far were you off>—About a
chain.

How long have
—-S'incc 1915.

You are from the same country and
soeak the same language?—I can
speak the language, but I am not oi
th:i same country.

Have ycu ever had a row with
Inm?—Nn;:t exactly a row,

Mr. Aitkin: You have had differ-!

you known Smagin?

g
r. Vandeleur: Didn't you t
Townsviile with Smagin lfj;:r lﬂg laa'..‘:ll

ht:_ring of this case?—] did, \
ou interviewed ici i
i Jm a sclicitor with
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him?—Yes,

Do you know whether Smagin has
money>—[ don't know,

Don’t wvou think
yourselfi more than an or ¥ saec-
tator by going to Townsville with

in to see a solicitor’No He
asked me to go.

a4 soucitor with

you interested |

“WERE YOU THROWN OUT OF
AMERICA?”

Were you thrown out of America
for introducting liquor there?—That
has nothing to do with it. I will make
whoever told that lie prove it.

Mr. Aitkin: (to witness): You hold
your tongue.

Mr. Vandeleur (to witness): Is it a
fact that you have been showing peo-
plc a form to the effect that vou have
been thrown out of America?—No, 1
have my papers and can go back tiere
i I want to.

ou came to my office on oller
business and . ¥You made it clear to
me that Smagin was going to spend
£100 on this matter and that you were
going to interest yourself in the case?
—No. [ asked you how many days
there were in which to appeal.

Didn’t you say if it cost him £100
he would appeal?—No,

il you offer your services as a
witness in this case to whichever side
would pay you £25?—1 didn't do that.

Mr. Aitkin: If he had admitted he
 was “up for sale”™ as a witness that
| would have cnded this application.

“THERE WAS A FIGHT"

Mr. Vandeleur (1o witness): Tiiere
was a fight over at East Inniciail that
afternoon?*—What Jo you mean?

I mean that Dvoiik and Smapin
were Bghting*—VYes.

You saw the beginning and end of
i’ —Yes

Did you sec Dvorik with two snan-
ners - his hand?—1 saw one,

AMlr. Aitkin: How far awav wera
you when you first saw Dvorik?

Witness: About three chains away.

Mr. Aitkin: How could vou cee

‘the application for a new trial,

- mammmgEr G YE @R .

AMr. Aitkin:  How could you sec
from that distance a spanner used (o
move a half-inch nut? ;

Witness: [ didn't say that. [—

Mr. Aitkin: Don™ you talk to mu.|
That is enough.. '

After further evidence Mr. Aitkin
reserved his decision in the matter of



